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STATEMENT OF THE CASE. 


The appellant brought suit to have declared void cer- 


tain taxes levied against its property in Shoshone 
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County, Idaho, during the year 1918. Its total tax for 
that year in said county, exclusive of penalties, was 
$7667.08, of which it admitted 55 per cent, or $4216.89 
to be valid, and it sought to enjoin the collection of the 
balance. 

The grounds upon which appellant sought this relief 
may be summarized as follows: 

It is asserted in its bill of complaint that in the year 
1918 appellant’s property in Jdaho was assessed for 
more than 100 per cemt of its full cash value thar 1c 
that it was assessed for $2,750,000.00, whereas its real 
value did not exceed $2,438,978.00. It further alleged 
that throughout the State of Idaho, and particularly in 
Shoshone County, property other than that of appell- 
ant, was systematically and intentionally assessed at 
less than 50 per cent of the full cash value thereof, and 
that such other property exceeded 75 per cent of all the 
property in the State and in Shoshone County. 


This suit was consolidated for trial with a suit 
against Kootenai County, Idaho, in which the issues 
were quite similar. 

The decision of the trial Judge was that the taxes de- 
inanded of appeilant in Shoshone County were not in 
excess of its just share of the entire burden of taxa- 
tion; that while some property in said county, the 
amount thereof being uncertain but considerably less 
than one-fourth of all the property in said county, had 
heen assessed at 50 per cent of its value, the great bulk 
of the property in said county had been assessed at 


3 


from 75 per cent to 100 per cent, or more, of its real 
value, and that appellant’s property had, in fact, been 
assessed for only 75 per cent of its value. The ap- 
pellant was, therefore, denied any relief, and its com- 
plaint was ordered dismissed. (Tr. pp. 72-74). 

This abridged statement suggests the following 
questions for discussion in this brief: 

1. Upon what basis or proportion of its real value 
was the property of appellant assessed? 

2. Upon what basis or proportion of its real value 
was other property in Shoshone County assessed? 

3. And if other property throughout the State, but 
not in Shoshone County, was systematically assessed 
at a less proportion of its real value than was appell- 
ant’s, in what manner did such undervaluation of prop- 
erty in other parts of the State, affect appellant in Sho- 
shone County? 

And the answers which we shall give to these ques- 
tions, and endeavor to support in this brief, are: 

1. The property of appellant was assessed at not ex- 
ceeding 75 per cent of its full cash value. 

2. That fully three-fourths of all other property in 
Shoshone County was assessed at from 75 per cent to 
100 per cent, or more, of its real value, and that the re- 
maining one-fourth was assessed at from 50 per cent to 
100 per cent, or more, of its value; it being impossible 
from the record to determine what amount of this one- 
fourth was assessed at 50 per cent, what amount at 100 
fer cent, and what amount at percentages between 50 


percentandmGOmpemcent 

3. If the answers to the first and second questions 
are correct, and it then be assumed that in other coun- 
ties of the State than Shoshone, property was generally 
assessed at only 50 per cent of its value, this undervalu- 
ation would affect appellant’s taxes only insofar as the 
State tax was concerned (about one-sixth of its total 
tax in Shoshone County), but would not affect the 
amount of appellant’s taxes which were local to Sho- 
shone County, such as the county, school and road dis- 
trict taxes: 

These questions will be discussed in their order, and 
further reference made to the facts where thouent me 
cessary in the course of the argument. 


ARGUMENT. 

Appellant’s property in Idaho was assessed in the 
year 1918 at not exceeding 75 per cent of its full cash 
value. 

The trial Judge in his decision in the Kootenai Coun- 
ty case determined the value of appellant’s property in 
Idaho, for the year 1918, to be $3,620,500.00, and its as- 
sessment at $2.750,000.00 as indicative of an effort on 
the part of the State Board of Equalization to assess 
such property upon the basis of approximately 75 per 
cent of such value. (Tr. pp. 61-62). Upon this issue, 
such is also the Court’s decision in the Shoshone Coun- 
UN Cane 
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In arriving at these figures, the trial court followed 
the Joint Findings of the Public Utilities Commissions 
of the States of Idaho and Washington. (Ex. 15, Bk, 
Oegexhibits, p. 227). 

The first reference found to such findings in the 
present case is in paragraph X of appellant’s complaint 
(Tr. p. 13), where it is alleged that in August, 1918, 
the appellant caused its attorney and auditor to attend 
the meeting of the State Board of Equalization at 
Boise, Idaho, “in relation to the assessment of the pro- 
perty” of appellant. That at such meeting appellant’s 
counsel “presented to and asked the consideration by” 
said Board of the “decision and judgment’ of such 
Public Utilities Commissions in such case “wherein the 
said commission had * * * made and entered its 
judgment and opinion valuing the property of the 
Washington Water Power Company in the State of 
Idaho after an investigation by officers and engineers 
of the said Commission and the taking of testimony 
and the investigation of the cost of reproduction and 
other facts essential to an understanding of the value of 
the said property.’ ‘The complaint then alleges that 
this valuation of appellant’s property by such commis- 
sions was made as of December 31, 1917, and that there 
was no change in the value thereof between said last 
mentioned date and the second Monday of January, 
1918, on which latter date the property was assessed. 
It is further alleged that the suit in which the aforesaid 
findings were made “was brought for the purpose 
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among other things of having determined and fixed the 
value of the property” of appellant and that such judg- 
ment and decision ‘“‘was rendered only after an-ap- 
praisement” of appellant’s property. 

The fact was, then, that at the time when the State 
Board of Equalization was about to assess appellant’s 
property, and after appellant had filed the only report 
required by law to be filed by it, such appellant volun- 


tarily appeared before said Board and made an addi- 
tional showing, not required by law; that it brought to 


the attention of the Board the judgment and decision of 
another commission of the State of Idaho, wherein the 
value of appellant’s property had been in issue, and had 
been determined, and that it, impliedly at least, express- 
ed a willingness to have its property assessed at the val- 
uation fixed by such decision. Nor does the complaint 
assert any distinction between the valuation made by 
the Utility Commission as being one for rate-making 
purposes only; this distinction was not mentioned until 
the trial of the present case. The State Board was in- 
terested only in the value of appellant’s property for 
purposes of taxation, and had nothing to do with the 
question of fixing rates. If, then, the findings and de- 
cision of the Public Utilities Commission determined 
the value of such property for rate-making purposes 
only, why should such decision have been called to the 
attention of the State Board? ‘The fact was, that ap- 
pellant was willing, at that time, to be assessed in ac- 
cordance with the valuation of its property as fixed by 
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the decision of the Public Utilities Commission, and 
that was its purpose in calling the attention of the State 
Board of Equalization to such decision. And the trial 
Court so found: 


“It is pointed out that plaintiff brought the 
findings to the attention of the Board of Equaliza- 
tion while it had the assessment under considera- 
tion, and tlius impliedly requested it to accept the 
conclusions embodied therein. While, therefore, 
we are without direct evidence of the mental oper- 
ation of the Board, we have a case where at the 
time when it was about to take action one of the 
parties represented that it should follow the deter- 
mmMation of the commission, and where the other 
party now insists that such determination is cor- 
rect, and hence impliedly concedes that the Board 
of Equalization should have accepted and did ac- 
cept it. In view of these conditions and the fur- 
ther fact that the findings referred to were made 
by a body invested with the necessary jurisdiction, 
after an extended hearing in a proceeding the par- 
ties to which were the State * * * and the 
defendant, we may reasonably conclude not only 
that such findings are correct, but that the Board 
of Equalization, which appears to have made no 
independent investigation, accepted them as the 
basis of the assessment.” 


And we contend that no other conclusion was open to 
the trial Court. Unless the appellant, in presenting the 
findings of the Public Utilities Commission to the State 
Board of Equalization, desired to be assessed upon the 
valuation found by such Commission (or a percentage 
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of such valuation), then the presentation of such find- 
ings was without purpose. The Public Utilities Com- 
mission of the State of Idaho had, at great expense (de- 
clared by appellant’s counsel to approximate $2000.00 
per million of value, brief p. 32) determined the value 
of appellant’s property, and presented the findings of 
such Commission to the State Board with the implied 
suggestion that that Board, without independent inves- 
tigation, should accept such findings. 


If our position upon this question be correct, it is then 
of little importance that upon the trial of this action the 
appellant attempted to prove a value different from that 
found by the Public Utilities Commission, or to place a 
different construction upon the findings of such Com- 
mission. For certainly a taxpayer who represents to 
the taxing officials, whether it be the assessor, or the 
County or State Board of Equalization, that the value 
of his property is a certain sum, which valuation is 
adopted by such assessing official, can not thereafter ob- 
tain relief even though he does assert and prove a dif- 
ferent valuation. He is bound by the valuation as 
represented to the taxing official. 


But what, then, was the value of appellant’s property 
as determined by the findings of the Public Utilities 
Commission? The Joint Commissions of the States of 
Idaho and Washington determined that the “value of 
all the property of the Washington Water Power Com- 
pany, both tangible and intangible, used and useful in 
the business of furnishing electric energy to the citizens 
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of the State of Washington and to the citizens of the 
State of Idaho, on the 31st day of December, 1917, is 
the sum of $20,500,000.00”( Bk. of Exhibits, p. 268). 
‘The Commissions then apportioned this value according 
to six different theories, the first apportionment being 
“in accordance with the value of the physical properties 
located in each state’ (Bk. of Ex. p. 269), and on this 
theory finds the value of appellant’s property in Idaho 
tome >3,567,200/00 (Bk. of Ex. p. 270). This valua- 
tion was placed upon the very property which the State 
Koard of Equalization was attempting in 1918 to as- 
sess, viz.: the physical properties of appellant located 
in Idaho. And we contend that this was the only one 
of the six theories of apportioning the valuation of ap- 
peilant’s properties betwcen the two states, which could 
properly have been adopted by the State Board, and 
that these findings, having been presented to said Board 
by appellant, that the latter is bound by the valuation 
founded upon such findings. Admittedly, the above 
figures did not include the value of the appellant’s prop- 
erty in St. Maries, which it alleges in its complaint to be 
$31,461.00, and which the trial Court found to be about 
OC OOeCii p17; p.61). And with these figures 
presented to it, the State Board assessed appellant's 
property at $2,750,000.00 or between 70 and 75 per cent 
of such value. 

Our contention, then, is briefly this: That the ap- 
pellant having presented these findings to the assessing 
board, and impliedly, at least, expressed a willingness 
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to be assessed at the value therein found, but at the 
same percentage of such value as other property, that 
if was within the province of the State Board to assess 
under any theory of valuation found in such findings 
and decision, and that having adopted the most reason- 
able and proper theory, and assessed appellant’s prop- 
erty at less than 75 per cent of sueh yalue, thatthe ap- 
pellant can not complain. 

The assessment of other property in Shoshone Coun- 
ty was wpon approximately the same proportion of its 
full cash value as that upon which appellant’s property 
was assessed. 

During the year 1918 the total assessed value of all 
property in Shoshone County was $31,828,640. (Bk. of 
Ex. p. oer 

Of this total amount, $6,356,243.00 was the valua- 
tion piaced by the State Board of Equalization upon 
public utilities, including railroads, telegraph and 
telephone companies, light and water companies, and 
current transmission lines such as, and including, ap- 
pellant’s property. No contention was made upon the 
trial that the utilities had been assessed at less than 
their full cash value. Indulging a presumption favor- 
able to the appellant, the trial court found that public 
utilities™vere, in fact, assessed at 72 per "em o1 1icm 
value, the same as the appellant’s property. There is 
no evidence in the record to indicate that such utilities. 
other than appellant’s property, were not assessed at 
their full value, and certainly nothing to show that 
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such utilities were assessed at a lesser percentage of 
their value than appellant’s property. The testimony 
cy Mr Arney as to statements made by individual mem- 
bers of the State Board (appellant’s brief pp. 33-34) 
clearly refers to assessments of previous years, and not 
to the year 1918, and is at best but the expression of the 
fersonal opinion of but one member of the board. This 
member, speaking of railways, stated that they were 
assessed at 50 per cent, and expressed the opinion that 
all property values should be increased. There is 
nothing in the record in this case to show that utilities 
were not valued higher by the State Board in 1918 than 
in previous years. Certainly the court would not, in the 
absence of any competent evidence, assume that this 
character of property was assessed at a lower percent- 
age of value than was the appellant’s. © And in assum- 
ing that utilities were assessed at 75 per cent of their 
value, in common with appellant’s property, rather than 
at 100 per cent of their value, as the law requires, the 
court indulged a presumption favorable to appellant, 
for it had wholly failed to prove that public utilities had 
not in fact been assessed at their full cash value. In 
truth, in its complaint the appellant never contended 
that utilities had been assessed for less than their full 
value. Its contention throughout was that the prop- 
erty assessed by the local assessors, and that property 
alone, was systematically undervalued (Comp. par. NI, 
Ty. p. WS). Indeed, a careful reading of the com- 
plaint will disclose the fact that the one complaint is 
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that the local assessors, within the scope of their an- 
thority, assessed property at only 50 per cent of its 
value, while the State Board of Equalization assessed 
appellant’s property for more than 100 per cent, and 


without any intimation as to what percentage was used 
by the State Board in assessing other property within 
the scope of its authority. We think it may fairly be 
assumed, then, that the property assessed by the State 
Loard was not valued at.less than 75 per cent of its 


value, as found by the court. 


Of the total valuation in Shoshone County $12,916,- 
645.00 was the tax upon the net profits of mines, and 
$154,645.00 the tax upon the surface of lode and placer 
mining claims based on the price paid the government 
therefor, of $5.00 and $2.50 per acre, respectively. It 
can not be contended that a tax on the net profits of a 
mine, or an acreage tax onttihessumacemenercol amamna— 
ed sum, is a tax upon the full cash value of a mine or 
Inining claim; it may be in excess of the real value, but 
is usually upon only a percentage of such value. But 
the statute under which this tax is levied has been up- 
held by the trial court, in a case in which its constitu- 
tionality was directly attacked (Hanley v. Federal Mim- 
mg & Smeltmmg Co., 235 Federal, 769, 77 a,citediaingan- 
nellant’s brief), and its -walidity: hastataio tinvesbeen 
questioned in the present suit. ‘And we contend that 
unless the validity of these laws is attacked, that these 
assessments are as valid, so far as this suit 1s concern- 
ed, as 1f made upon full cash value. It is the conten- 
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tion of counsel for appellant that this net profit tax and 
acreage tax on mining property grants to mining prop- 
erty a partial exemption from taxation, and that the in- 
creased burden thrown upon other property by reason 
of such partial exemption should be borne by such oth- 
er property ratably ; and that if appellant’s property was 
assessed at 75 per cent of its value, while other property 
in the county was assessed for only 50 per cent of its 
value, then appellant’s assessment should be reduced to 
a 50 per cent basis. Without admitting the correct- 
ness of this contention of appellant, we insist that there 
is no evidence in the record upon which the court could, 
even if so inclined, have based a reduction in appellant’s 
taxes in Shoshone County. Besides the property al- 
ready mentioned, mining improvements, such as mills, 
concentrators and the machinery in same, and the like 
were assessed at $3,876,170, an amount equal to 100 per 
cent, or even more, of the real value thereof. (Test. of 
Herrick, Tr. p. 78). The tax on bank stock amounted 
to $374,103, which was required to be assessed for its 
full cash value, and there is nothing to dicate that it 
was not so assessed in Shoshone County. And the re- 
maining property of the county, amounting to $8,150,- 
834, or slightly over one-fourth of all the property in 
the county, was assessed at between 50 and 100 per cent 
of its real value. Stocks of merchandise were asscss- 
ed at invoice price, or in some cascs, where it was old, 
less than invoice price, but an effort was made to as- 
sess at their full cash value, irrespective of invoice price 


14 


(Tr. pp. 79, 83). Farm lands, business and residence 
property were assessed at trom™s0 to 100iper cent er 
more, and considerably more was assessed over 50 per 


cent, than under that percemsageg, Ir. ppms2 sco 


The evidence shows, then, so far as Shoshone Coun- 
ty is concerned, that out of a total assessed value of 
$31,828,640, $23,677,806 was assessed at from 75 to 
100 per cent of its full cash value, or under statutes the 
validity of which is not here questioned, and the remain- 
ing $8,150,834 was assessed at from 50 to 100 per cent, 
or more, of its real value. But as to this last mention- 
ed property, the record is silent as to’ whatvamount, or 
what character, of property was assessed at any differ- 
ent percentage; it is as reasonable to assume that as to 
this $8,000,COO worth of property, 90 per cent was as- 
sessed at its full cash value, as it is to assume that only 
10 per cent was so assessed. In other words, there is 
nothing in the evidence from which the court below 
could determine how general had been the undervalua- 
tion of the property assessed by the county assessor in 
Shoshone County, and, even had it been so inclined, the 
Court could not have made a reduction in appellant’s 
taxes in Shoshone County which would not have been 
subject to the criticism that it was an arbitrary reduc- 
tion, without evidence to support it And even as to 
the tax on the net profits of mines and the acreage tax 
on the surface of mining claims, there is no evidence to 
indicate what relation such assessments bore to the full 
cash value of such property; nor could there well be, for 
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this law has as its chief justification the fact that it is 
extremely difficult, if not impossible, to even approxim- 
ate the real market value of amine. And while appel- 
lant’s counsel, in their brief, hazard the guess that the 
net profits for one year would range between 20 and 50 
per cent of the full cash value, this is palpably but a 
inere conjecture. 

This is not a case where, as in Greene v. Louisville & 
feemoo, 244 1). 5. 499 the great majority of all the 
taxable property had been assessed at one percentage of 
value (in that case 80 per cent of all the taxable prop- 
erty was assessed at 52 per cent of its value), while the 
complainant’s property was assessed at a much higher 
percentage. Nor has appellant made out its case as 
pleaded in its complaint herein, where it alleged that 
more than 7/5 per cent of all the taxable property in 
Shoshone County was assessed at less than 50 per cent 
Geiervaites (Comp. par. XXIII, Tr. p. 23). Here 
the great majority of the property in the defendant 
county was assessed at as high or a higher percentage 
of its full cash value than was appellant’s, and only a 
small part, and an indefinite amount, of the property 
was assessed at less than its full value. 


Except as to the State Tax, the appellant’s taxes in 
Shoshone County were not affected by the undervalua- 
tion of property in other counties of the State. 


Our contention is that so far as this suit is concern- 
ed, Shoshone County must be dealt with as a single tax- 
ing unit. - If, as found by the trial court, the valuation 
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of appellant’s property for purposes of taxation was 
upon the basis of 75 per cent of its value, and if the 
great majority of other property in Shoshone County 
was assessed at the same or a higher percentage of its 
value, then appellant has not been called upon to pay 
more than its proper proportion of taxes, except insofar 
as its state taxes may have been increased by the under- 
valuation of property in other counties of the state 


Appellant’s taxes in Shoshone County for the year 
1918 consisted of the following items: 


States! Lax. .cgeecee eee $1,302.06 
County Nas pegs aren eee 02009 
fel alcle| aed) emer ne 2,641.64 
povelateye)lieiecoualcl id aici ae 74.76 
@ity-oF Wallace... see 58:23 
City of Icllocc. eae eee 49.00 
City-of MAMI vac? eae ee eee 21.00 
‘Total. ascel <1. eee eee $7,667.08 
(Ti. pacove 


It will be observed from this statement that this en- 
tire tax, excepting the first item, is local to Shoshone 
County, where we contend the appellant’s property was 
not assessed at a higher percentage of its real value than 
th vast amount of the other property. If throughout 
the other counties of the state there was a general un- 
dervaluation of practically all property, such underval- 
uation would naturally tend to increase the rate of the 
state levy, and by reason of stich increase in the rate 
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the appellant would be called upon to pay a higher state 
tax than it would if all property in the state had been as- 
sessed for say 75 per cent of its value, and the rate cor- 
respondingly decreased. But even as to this item, the 
appeliant is placed upon the same basis exactly as other 
taxpayers in Shoshone County. It is only asked to pay 
a tax upon the same percentage of the value of its prop- 
ee eeiiceat the saine rate, as other property in_ that 
County. 
We respectfully submit that the decision of the trial 

Court should be affirmed. 

lal |i es Os 

JAMES A. WAYNE, 

Solicitors for Appellees. 


